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PER CURIAM.

Appellant Elise Kahn appeals the trial
court’s judgment on the pleadings.  In
Count I of her amended complaint, appel-
lant alleges a breach of contract action
against appellee American Heritage Life
Insurance Company.  We must accept the
allegations as true, therefore we do not
reach or comment on the merits of the
allegations made.  See Crocker v. Pleas-
ant, 778 So.2d 978, 981 n. 4 (Fla.2001)
(‘‘Because this case is before us after the
trial court granted a motion for judgment
on the pleadings, our inquiry is a narrow
one and we must accept as true all well-
pleaded allegations of the non-moving par-
ty.  Judgment on the pleadings can be
granted only if, on the facts as admitted
for purposes of the motion, the moving
party is clearly entitled to judgment.’’) (in-
ternal citation omitted).  To the extent
that the claim is not supported by the
material facts necessary to establish the
claim, sanctions under section 57.105, Flor-
ida Statutes, may apply.

We agree with appellant that she states
a claim for breach of her agent contract
with American Heritage for unpaid com-
missions associated with the Philadelphia
Federal Credit Union account.  Therefore,
we reverse the judgment relating to appel-
lant’s breach of contract claim against
American Heritage and remand for further
proceedings on that claim.  We affirm the
judgment relating to all other appellees
and counts without further comment.

AFFIRMED in part;  REVERSED in
part and REMANDED with directions.

POLSTON, HAWKES, and THOMAS,
JJ., concur.
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Background:  Defendant who was origi-
nally charged with vehicular homicide and
manslaughter while operating a motor ve-
hicle was convicted in the Circuit Court,
Hillsborough County, Emmett L. Battles,
J., of reckless driving and culpable negli-
gence. Defendant appealed.

Holding:  The District Court of Appeal,
Davis, J., held that allowing victim’s widow
to testify regarding her settlement with
defendant’s insurance company was re-
versible error.

Reversed and remanded.

1. Criminal Law O350

Testimony of victim’s widow that she
had settled with defendant’s insurance
company for $50,000 was irrelevant, in
prosecution for vehicular homicide and
manslaughter while operating a motor ve-
hicle.

2. Criminal Law O1169.1(3)

Trial court’s error in allowing victim’s
widow to testify regarding her $50,000 set-
tlement with defendant’s insurance compa-
ny was reversible error in prosecution for
vehicular homicide and manslaughter while
operating a motor vehicle; the testimony
implied that the insurance company had
uncovered reliable evidence of defendant’s
guilt, defendant was unable to refute the
implication because he could not cross-
examine widow as to motivation of insur-



591Fla.BUTTS v. STATE
Cite as 975 So.2d 590 (Fla.App. 2 Dist. 2008)

ance company in entering settlement, and
jury was presented with conflicting testi-
mony as to defendant’s driving immediate-
ly preceding the accident.
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DAVIS, Judge.

Jeffrey Alan Butts appeals his convic-
tions for reckless driving and culpable neg-
ligence.  Although he was originally
charged with vehicular homicide and man-
slaughter while operating a motor vehicle,
the jury returned convictions on the lesser
included charges.  He does not contest the
sentence imposed on either of the two
convictions.  Because we conclude that ad-
mission of portions of the widow’s testimo-
ny was harmful, reversible error, we re-
verse and remand for a new trial on the
charges of reckless driving and culpable
negligence.

The charges resulted from a tragic mo-
tor vehicular accident that occurred as
Butts was traveling north on Interstate 75
when he struck the rear of a motorcycle
driven by Robert Seborowski.  Seborowski
suffered from skin abrasions and a lacera-
tion and was transported to the hospital.
However, as a result of his hospitalization,
it was discovered that Seborowski suffered
from several other medical conditions of
which he was not aware and for which he
was not being treated.  These conditions
included hypertension, diabetes, and se-
vere coronary heart disease.  While hospi-
talized, Seborowski suffered serious cardi-
ac complications and died eight days later

as the result of a pulmonary thromboem-
bolism, which is a blood clot, commonly
from the leg, that breaks loose and travels
to the lung, causing blockage of an artery.

After Seborowski’s death, the State filed
an information charging Butts with vehicu-
lar homicide and manslaughter while oper-
ating a motor vehicle.  According to the
State’s theory, Butts caused the accident
by recklessly driving at an excessive rate
of speed, frequently changing lanes, and
striking the victim’s motorcycle from the
rear at a time when the motorcycle was
traveling at a speed under the posted
speed limit.  This theory was based on the
eyewitness testimony of four lay witnesses.

At trial, the State presented the testimo-
ny of the four lay witnesses, a traffic homi-
cide investigator, and the victim’s wife.
On appeal, Butts challenges the testimony
of the investigator and Mrs. Seborowski.

The four lay eyewitnesses gave conflict-
ing testimony regarding what actually hap-
pened at the time of and immediately pre-
ceding the accident.  The State’s traffic
homicide investigator testified that in her
opinion this was a case of vehicular homi-
cide, and the victim’s wife testified that
Seborowski did not know of his other med-
ical conditions, that she would only receive
$50,000 as a settlement from the insurance
company, and that Seborowski had been
very active before the accident.  She also
became so emotional on the stand that the
trial court found it necessary to call a
temporary recess.  Butts then presented
the testimony of his accident reconstruc-
tion expert, who testified that based on his
evaluation of the physical evidence, the
State’s theory of the accident was in error.

Although there was no disagreement at
trial regarding the fact that Butts did
strike the motorcycle from behind, the
jury was presented with a contested set of
facts as to exactly how the motorcycle was
struck and the nature of Butts’ driving at
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the time of the collision.  Similarly, al-
though the question of whether the acci-
dent was the cause of the victim’s death
was not raised, the jury was advised as to
the nature of the injuries the victim sus-
tained in the accident, the status of his
physical condition, and the cause of his
death.  The jury was also advised that the
burden was on the State to prove each
element of each offense and that an ele-
ment of each of the charges against Butts
was that the victim’s death was the result
of Butts’ conduct.

The jury returned verdicts acquitting
Butts on both of the felonies but finding
him guilty of the misdemeanor lesser in-
cluded charges for each count.  It is these
misdemeanor convictions that Butts now
appeals.

[1, 2] Butts argues that the trial court
erred in allowing the victim’s widow to
testify over his objection.  Butts attacks
the relevancy of any of the widow’s testi-
mony;  however, he particularly objects to
her statement at trial that she had settled
with Butts’ insurance company for $50,000.
Because we find this to be reversible er-
ror, we need not address Butts’ remaining
challenges to the widow’s testimony.

When the widow testified at trial that
the insurance company already had settled
the case for $50,000, the clear implication
was that someone else had investigated
these facts and had determined that Butts
was liable.  See Keen v. State, 775 So.2d
263, 274 (Fla.2000) (‘‘ ‘[T]he clear inference
to be drawn from [Amabile’s] testimony’
was that the insurance industry with its
resources had investigated the disappear-
ance and discovered a murder TTTT’’ (sec-
ond alteration in original)).  However,
Butts was unable to refute that implication
because he could not cross-examine the
widow as to the motivation of the insur-
ance company in entering the settlement.
Thus the jury was improperly led to be-

lieve that the insurance company had un-
covered reliable evidence of Butts’ guilt.
As such, this testimony was not merely
irrelevant;  it was prejudicial to Butts.

The State argues that even if admission
of this testimony was error, it was harm-
less.  We disagree.  We cannot say be-
yond a reasonable doubt that the verdict
would have been the same had the jury not
been advised of this settlement.  See State
v. DiGuilio, 491 So.2d 1129 (Fla.1986).
First, the jury was presented with conflict-
ing testimony as to Butts’ driving immedi-
ately preceding the accident.  The State’s
eyewitnesses contradicted each other in
several important respects.  Their testimo-
ny was then rebutted by Butts’ expert,
who opined that based on his evaluation of
the damages and his calculations as an
accident reconstructionist, Butts could not
have been traveling at the speed attributed
to him by some of the State’s witnesses.
For a jury attempting to reconcile this
conflict, the existence of evidence that the
insurance company’s independent investi-
gator already had determined that Butts
was at fault to some degree could have
been the crucial factor in the decision to
return guilty verdicts on reckless driving
and culpable negligence, both of which re-
quired proof of improper driving by Butts.
Additionally, the emotional impact of a
widow, after testifying as to the length and
quality of her marriage to the victim, tell-
ing the jury that she received $50,000 less
the attorney’s fee as her settlement and
that ‘‘that was all there was to get’’ is
unpredictable.  For these reasons, we con-
clude that the error was not harmless, that
the convictions must be reversed, and that
the case must be remanded for a new trial.
We need not address the remaining argu-
ments regarding other portions of the wid-
ow’s testimony.

Although Butts also argues that the trial
court erred in accepting the traffic homi-
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cide investigator as an expert in accident
reconstruction and admitting her testimo-
ny that the proper charge was vehicular
homicide, we need not address this issue.
Because the jury acquitted Butts of vehic-
ular homicide, the charges to be tried on
remand will be limited to the misdemean-
ors of reckless driving and culpable negli-
gence, making irrelevant the traffic inves-
tigator’s determination that vehicular
homicide was the correct charge.1  More-
over, since all of the widow’s testimony
was admitted, as argued by the State, to
address issues regarding the victim’s inju-
ries and ultimate death, her testimony will
be irrelevant on retrial because the vic-
tim’s death will not be at issue.

Reversed and remanded for retrial on
the charges of reckless driving and culpa-
ble negligence.

NORTHCUTT, C.J., and WHATLEY,
J., Concur.
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Background:  Defendant was convicted in
the Circuit Court, Hillsborough County,

William Fuente, J., of drug-related of-
fenses including possession of a controlled
substance with intent to sell or deliver
within 1000 feet of a church and possession
of less than 20 grams of cannabis. Defen-
dant’s motion for judgment of acquittal
was denied. Defendant appealed.

Holding:  The District Court of Appeal,
Silberman, J., held that evidence was in-
sufficient to establish that defendant had
constructive possession of the drugs neces-
sary to support conviction.

Affirmed in part and reversed in part.

1. Controlled Substances O80, 81

Evidence was insufficient to establish
element of actual or constructive posses-
sion of drugs necessary to support convic-
tion for possession of a controlled sub-
stance with intent to sell or deliver within
1000 feet of a church and possession of less
than 20 grams of cannabis; drugs were
discovered in a residence of which defen-
dant was a joint occupant, but State did
not present independent proof establishing
the required element that defendant had
knowledge of the cocaine and marijuana in
the ceramic house on the kitchen counter.

2. Controlled Substances O28

In a prosecution for possession of
drugs on theory of constructive possession,
the State’s burden is to show beyond a
reasonable doubt that the defendant knew
of the presence of the contraband and that
he had the ability to exercise dominion and
control over it.

1. The investigator testified that she made no
calculations and applied no scientific princi-
ples in reaching her ‘‘conclusion’’ that the
proper charge was vehicular homicide.  At
retrial, should the State again attempt to
qualify her as an expert in accident recon-
struction, the trial court would be required to

determine that her opinion was in fact rele-
vant to an issue susceptible of an expert’s
testimony, i.e., an issue beyond the knowledge
of the lay juror.  If, in fact, her opinion is
solely based on her review of the witness’
statements and her interview of witnesses,
such would not qualify as an expert’s opinion.


